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MEMORANDUM*  

 

Appeal from the United States District Court 

for the District of Nevada 

Gloria M. Navarro, Chief Judge, Presiding 

 

Argued and Submitted October 20, 2017  

San Francisco, California 

 

Before:  WALLACE and CALLAHAN, Circuit Judges, and RESTANI,** Judge. 

 

Plaintiff, Chad Carter (Carter), appeals from the district court’s decisions 

compelling arbitration on an individual basis and denying Carter’s motion for 

reconsideration of an order dismissing Carter’s complaint, including his class 

                                           

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The Honorable Jane A. Restani, Judge for the United States Court of 

International Trade, sitting by designation. 
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claims.  We affirm.1 

1. An order to compel arbitration is not ordinarily appealable, see 9 U.S.C. 

§ 4, but we have appellate jurisdiction where the district court compels arbitration 

and dismisses the action.  See Johnmohammadi v. Bloomingdale’s, Inc., 755 F.3d 

1072, 1074 (9th Cir. 2014).  Although the dismissal here was “without prejudice,” 

the district court’s orders and their context “sufficiently show that the court 

intended to close this case without precluding the parties from bringing a new 

action after completing arbitration.  It is only in this sense that the dismissal was 

‘without prejudice.’”  Interactive Flight Techs., Inc. v. Swissair Swiss Air Transp. 

Co., 249 F.3d 1177, 1179 (9th Cir. 2001) (rejecting the argument that the court 

lacked appellate jurisdiction because the district court’s dismissal was without 

prejudice).   

2. The decision to grant a motion to compel arbitration, including the 

determination of the validity of an arbitration agreement, is reviewed de novo.  

Casa del Caffe Vergnano S.P.A. v. ItalFlavors, LLC, 816 F.3d 1208, 1211 (9th Cir. 

2016).  Carter does not challenge the district court’s decision to compel arbitration, 

but only the decision to compel arbitration on an individual basis.  That decision is 

based on the district court’s ruling that the class action waiver provision in the 

                                           
1  The facts are familiar to the parties and are restated here only as 

necessary to resolve the legal issues of the appeal.  
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“Lease-Purchase Agreement” is enforceable.  Carter argues the class action waiver 

provision is unconscionable under Nevada law.   

Carter’s argument is foreclosed by AT&T Mobility LLC v. Concepcion, 563 

U.S. 333 (2011).  We have interpreted Concepcion as foreclosing any argument 

that a class action waiver, by itself, is unconscionable under state law or that an 

arbitration agreement is unconscionable solely because it contains a class action 

waiver.  See Kilgore v. KeyBank, Nat. Ass’n, 718 F.3d 1052, 1058 (9th Cir. 2013) 

(en banc) (plaintiffs’ argument that a class action waiver in a promissory note is 

unconscionable under California law “is now expressly foreclosed by 

Concepcion”); Johnmohammadi, 755 F.3d at 1074 (noting that plaintiff, who 

challenged the enforceability of a class action waiver in her employment contract, 

could not “argue that the class-action waiver is unenforceable under California 

law”) (citing Concepcion, 563 U.S. at 347–48).  Nevada courts are in accord.  See 

Tallman v. Eighth Jud. Dist. Ct., 359 P.3d 113, 122 (Nev. 2015) (“Concepcion 

teaches that the FAA protects class waivers in arbitration agreements, even when 

requiring individual arbitration hampers effective vindication of statutory 

claims.”).   

Carter’s rationale for applying Nevada’s unconscionability doctrine to 

invalidate the class action waiver is indistinguishable from the California Supreme 

Court’s rationale in Discover Bank v. Superior Court, 36 Cal. 4th 148 (2005), a 
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case expressly overruled by Concepcion.2   

3. Even if Carter’s unconscionability argument were not barred by 

Concepcion, his argument of procedural unconscionability is unavailing.  The 

Lease-Purchase Agreement, together with the arbitration agreement, is not a classic 

“take-it-or-leave-it” contract.  The arbitration agreement sets forth a procedure for 

opting out of the arbitration agreement and states this option in prominent bold 

lettering near the top of the first page of the agreement.  Carter was thus free to do 

business with defendant, Rent-A-Center, Inc. (Rent-A-Center), without being 

bound by the arbitration agreement.  See Kilgore, 718 F.3d at 1059 (concluding the 

arbitration provision was not procedurally unconscionable because it allowed 

students obtaining loans to reject arbitration within sixty days of signing the 

promissory note); Circuit City Stores, Inc. v. Ahmed, 283 F.3d 1198, 1199 (9th Cir. 

2002) (“[T]his case lacks the necessary element of procedural unconscionability. 

                                           
2  To be clear, Concepcion does not foreclose application of state 

unconscionability doctrines to arbitration agreements generally.  See Sonic-

Calabasas A, Inc. v. Moreno, 57 Cal. 4th 1109, 1142–43 (2013) (“[A]fter 

Concepcion, unconscionability remains a valid defense to a petition to compel 

arbitration.”).  However, Carter’s unconscionability argument is directed at the 

class action waiver provision only.  He does not contend the entire arbitration 

agreement—or any aspect of it other than the class action waiver—is 

unconscionable.  Our decision does not provide a “sweeping reading of 

Concepcion” as asserted in the concurring opinion.  Rather, our decision is based 

on the ground that Carter’s argument is foreclosed by Concepcion because, as the 

concurrence states, the “argument is materially indistinguishable from the rationale 

underlying the Discover Bank rule invalidated in Concepcion.” 
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Ahmed was not presented with a contract of adhesion because he was given the 

opportunity to opt-out of the Circuit City arbitration program by mailing in a 

simple one-page form [within thirty days].”).  

4. The denial of a motion for reconsideration is reviewed for abuse of 

discretion.  Smith v. Pac. Properties & Dev. Corp., 358 F.3d 1097, 1100 (9th Cir. 

2004).  Carter, concerned that the district court might have dismissed his class 

claims with prejudice, argues the district court abused its discretion by not 

clarifying whether the dismissal was with or without prejudice.  The order 

dismissing the complaint clearly states the dismissal was without prejudice, which 

Rent-A-Center concedes.  Carter has not shown an abuse of discretion.   

AFFIRMED.   
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 Carter v. Rent-A-Center, No. 16-15835

WALLACE, Circuit Judge, concurring in the result:

I concur in the result, but write separately to express my disagreement with

the majority’s reading of Concepcion. Unlike my colleagues, I do not read

Concepcion as categorically foreclosing Carter, or any other consumer, from

arguing that class action waivers in arbitration agreements are unconscionable

under state law. 

I.

The issue in Concepcion was whether the Federal Arbitration Act (FAA)

preempted California’s judge-made Discover Bank rule that classified most class

action waivers in consumer contracts as unconscionable. AT & T Mobility LLC v.

Concepcion, 563 U.S. 333, 340 (2011). The Supreme Court answered this question

in the affirmative, and stressed that the Discover Bank rule—which provided that

class action waivers were unconscionable when they involved contracts of

adhesion, small amounts of damages, and disparities in bargaining power between

companies and customers—disfavored arbitration. Id. at 341–42. The Court

explained the rule could not stand because it effectively conditioned the

enforceability of arbitration agreements on the availability of classwide arbitration

procedures, thereby interfering with fundamental attributes of arbitration. Id. at

344.
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The holding in Concepcion reflected and reaffirmed the core principle of the

Supreme Court’s arbitration jurisprudence: that “courts must place arbitration

agreements on an equal footing with other contracts.” Id. at 339 (citing Buckeye

Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006)). This principle also is

reflected in section 2 of the FAA itself, which provides that arbitration agreements

“shall be valid, irrevocable, and enforceable, save upon such grounds as exist at

law or in equity for the revocation of any contract.” 9 U.S.C. § 2. Under this saving

clause, arbitration agreements may be invalidated by “‘generally applicable

contract defenses, such as fraud, duress, or unconscionability,’ but not by defenses

that apply only to arbitration or that derive their meaning from the fact that an

agreement to arbitrate is at issue.” Concepcion, 563 U.S. at 339 (quoting Doctor’s

Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996)). In other words, the FAA

recognizes the applicability of state-law based contract defenses, including

unconscionability, but preempts state-law rules that disfavor or have a

disproportionate impact on arbitration. Id. at 343–44.

Consistent with this equal footing principle, the Court in Concepcion

invalidated the Discover Bank rule because the rule applied unconscionability law

in a way that was hostile to arbitration. See id. at 343 (“Although § 2’s saving

clause preserves generally applicable contract defenses, nothing in it suggests an

2
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intent to preserve state-law rules that stand as an obstacle to the accomplishment of

the FAA’s objectives.”). But the case did not call into question the availability of

state-law based unconscionability doctrine as a means of challenging class action

waivers under appropriate circumstances. Indeed, to read Concepcion as doing so

would turn the equal footing principle on its head by inoculating core provisions of

arbitration agreements from challenge. I do not think Concepcion can be so read,

nor do I think the FAA compels such a reading. 

II.

The cases my colleagues cite to support their sweeping reading of

Concepcion are either distinguishable or do not directly support the proposition for

which they are cited. In Kilgore v. KeyBank, Nat’l Ass’n, 718 F.3d 1052, 1058 (9th

Cir. 2013), we stated that Concepcion “expressly foreclosed” plaintiffs’ argument

that a class action waiver was unconscionable under California law. But that

determination reflected the fact that the district court had relied on the Discover

Bank rule to hold the waiver at issue unconscionable. Our statement that plaintiffs’

unconscionability argument was “foreclosed by Concepcion” simply recognized

the impact of Concepcion on the continued validity of the Discover Bank rule. We

did not use Kilgore to hold that all state-law unconscionability challenges to class

action waivers were barred by Concepcion. 

3

  Case: 16-15835, 12/12/2017, ID: 10686954, DktEntry: 34-2, Page 3 of 7
(8 of 17)



The majority also cites Johnmohammadi v. Bloomingdale’s, Inc., 755 F.3d

1072, 1074 (9th Cir. 2014), in which we stated in dicta, citing Concepcion, that

plaintiff could not argue the class action waiver in that case was unenforceable

under California law. But the plaintiff in Johnmohammadi did not challenge the

waiver at issue on unconscionability grounds. Rather, the issue in Johnmohammadi

was whether federal labor law rendered the waiver unenforceable. Our dicta in that

case should not be read as affirming an interpretation of Concepcion that was

neither advanced by the parties, nor relevant to the disposition of the case. 

Finally, the majority cites Tallman v. Eighth Jud. Dist. Ct., 359 P.3d 113

(Nev. 2015), where the Nevada Supreme Court acknowledged that Concepcion

overruled a previous Nevada Supreme Court decision holding that class action

waivers in arbitration agreements were unenforceable because such waivers

violated Nevada’s public policy. But this aspect of the Tallman decision was

simply a natural application of the “equal footing” principle—i.e., that state law (in

this case, Nevada’s public policy favoring class actions) could not be applied in a

way that disfavored arbitration. No part of the Tallman decision established a rule

that Concepcion categorically bars unconscionability challenges to class action

waivers in arbitration agreements. 

III.

4
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The majority’s reading of Concepcion also fails to take into account the

diversity of the common law. State unconscionability doctrines vary in subtle but

important ways, and Concepcion was not premised on the assumption that all such

doctrines were as equally hostile to arbitration as the Discover Bank rule. Rather

than establish an ex ante preclusion rule foreclosing unconscionability arguments

altogether, Concepcion provides a principle to which state-law rules must adhere to

survive federal preemption. This makes sense given that not all state

unconscionability doctrines resemble the Discover Bank rule invalidated in

Concepcion.

A brief hypothetical illustrates the point. Assume that a consumer signs an

arbitration agreement containing a class action waiver, and that Washington law

governs disputes over enforceability of the waiver. Assume also that the consumer

subsequently seeks to invalidate the class action waiver by arguing the waiver is

unconscionable under Washington law. On these facts, Concepcion would not

necessarily require preemption of the state-law rule. This is because Washington

law permits a finding of unconscionability on the basis of procedural

unconscionability alone, Gandee v. LDL Freedom Enters., Inc., 293 P.3d 1197,

1199 (Wash. 2013), which may be present when the manner in which the contract

was entered, and the format and presentation of the contractual terms, indicates a

5
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party lacked meaningful choice, Zuver v. Airtouch Commc’ns, Inc., 103 P.3d 753,

759–60 (Wash. 2004) (en banc). Also, unlike the Discover Bank rule,

Washington’s procedural unconscionability doctrine neither “derive[s] [its]

meaning from the fact that an agreement to arbitrate is at issue,” nor is formulated

in a way that disfavors arbitration. Concepcion, 563 U.S. at 339. A hypothetical

consumer presumably could challenge a class action waiver under Washington law

by arguing the waiver was presented in fine print or was expressed in convoluted

language, or by alleging some other form of procedural unconscionability not at

issue in Concepcion. Such a challenge would be entirely consistent with

Concepcion’s holding and rationale. That my colleagues’ reading of the case would

bar such a valid challenge highlights the error in their interpretation. 

IV.

I harbor no delusions about Concepcion’s far-reaching impact on

consumers’ ability to challenge class action waivers on the basis of

unconscionability. In holding that the FAA preempted the Discover Bank rule, the

Supreme Court made clear that some of the most common features of an

unconscionability challenge—in particular, the adhesive nature of consumer

agreements and the vast disparity in bargaining power between companies and

their customers—will not invalidate class action waivers in arbitration agreements.

6
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In practice, this makes it extremely difficult to invalidate class action waivers on

the basis of unconscionability. That result, however, does not justify the conclusion

that Concepcion categorically forecloses all such challenges. Although Concepcion

makes clear that generally applicable contract defenses will not survive federal

preemption when those defenses are hostile to arbitration, for the reasons stated

above I do not think the decision eliminates unconscionability challenges to class

action waivers altogether. 

Nonetheless, I agree with my colleagues that Carter’s unconscionability

argument fails on the merits. Carter argues, based upon Nevada law, that the class

action waiver in this case is unconscionable because the waiver is a one-sided

contract of adhesion that was presented by a party with superior bargaining power.

This argument is materially indistinguishable from the rationale underlying the

Discover Bank rule invalidated in Concepcion. Therefore, while I disagree with the

majority’s sweeping reading of Concepcion, I concur in the result reached here.

7
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United States Court of Appeals for the Ninth Circuit 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36. Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 

• The mandate will issue 7 days after the expiration of the time for 
filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 

 • A party should seek panel rehearing only if one or more of the following 
grounds exist: 
► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 

  Case: 16-15835, 12/12/2017, ID: 10686954, DktEntry: 34-3, Page 1 of 5
(13 of 17)



2 Post Judgment Form - Rev. 08/2013  

► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment. 
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123 

(Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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United States Court of Appeals for the Ninth Circuit 
 

BILL OF COSTS 
 

This form is available as a fillable version at: 
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf. 

 

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28 
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs. 

 
 

v. 9th Cir. No. 
 
 

The Clerk is requested to tax the following costs against: 
 
 

 

 
 

Cost Taxable 
under FRAP 39, 

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 
REQUESTED 

(Each Column Must Be Completed) 

 
ALLOWED 

(To Be Completed by the Clerk) 

 No. of 
Docs. 

Pages per 
Doc. 

Cost per 
Page* 

TOTAL 
COST 

No. of 
Docs. 

Pages per 
Doc. 

Cost per 
Page* 

TOTAL 
COST 

Excerpt of Record 
   

$ 
 
$ 

   
$ 

 
$ 

Opening Brief    
$ 

 
$ 

   
$ 

 
$ 

Answering Brief    
$ 

 
$ 

   
$ 

 
$ 

Reply Brief    
$ 

 
$ 

   
$ 

 
$ 

Other**   $ $   $ $ 

TOTAL: $ TOTAL: $ 

 

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed 
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be 
considered. 

 

Attorneys' fees cannot be requested on this form.  
Continue to next page 
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Form 10. Bill of Costs - Continued 
 
 
 

I, , swear under penalty of perjury that the services for which costs are taxed 
were actually and necessarily performed, and that the requested costs were actually expended as listed. 

 
 

Signature 

("s/" plus attorney's name if submitted electronically) 
 

Date 
 

Name of Counsel: 
 
 

Attorney for: 
 
 
 
 

 

 
(To Be Completed by the Clerk) 

 

Date Costs are taxed in the amount of $ 
 
 

Clerk of Court 
 

By: , Deputy Clerk 
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